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Resolution Urging Congress to Restore State Sales Tax Collection Sovereignty

Summary

The Supreme Court of the United States held in Quil/ (1992) that a state cannot require a retailer
without a physical presence in the state to collect tax on sales to consumers in the state.
Importantly, the Court recognized “that the underlying issue is not only one that Congress may
be better qualified to resolve, but also one that Congress has the ultimate power to resolve.”
Congress should act, consistent with the American Legislative Exchange Council (ALEC)
Principles of Taxation, to authorize states, subject to the enactment of any necessary state laws,
to require all retailers whose sales to consumers in the state exceed a minimum threshold to
collect applicable sales taxes on sales in the state.

Resolution to Congress

WHEREAS, the Supreme Court of the United States held in Quill'v. North Dakota, 504.U.S.
298 (1992) that the “dormant™ or “negative” Commerce Clause of the United States Constitution
prohibits a state from requiring a retailer to collect salestax on sales to consumers in the state
unless the retailer has physical presence in the state, and;

WHEREAS, the Supreme Court further held “thatthe underlying issue is not only one that
Congress may be better qualified to resolve,.but also one that Congress has the ultimate power to
resolve,” and;

WHEREAS, the sales tax, as applied to consumer purchases; is.the most transparent tax levied
by state and local governments, and,

WHEREAS, the sales tax is, from the individual consumer’s perspective, one of the simplest
taxes imposed by state and local governments, and more than 20 states have worked to make it
simpler for retailers that collect the tax in multiple states, and;

WHEREAS, the most complex aspect of sales taxation for consumers is the requirement to pay
“use” tax-directly to the state when sales tax is not collected by the retailer, and;

WHEREAS, current federal policy prohibiting uniform sales tax collection violates the principle
of economic neutrality by favoring some retailers over others and encouraging consumers to
evade paying legally owed taxes, and;

WHEREAS, this federal policy also violates the principle of equity and fairness because it uses
the tax system to pick winners and losers in the marketplace, and;

WHEREAS, the sales tax is the one major tax that is frequently both a state and local tax, and
uniform collection of the sales tax will help to strengthen state and local tax systems, and;
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WHEREAS, consumption taxes, like the sales tax with appropriate exemptions to minimize tax
pyramiding on business inputs, are among the most economically neutral taxes and are a
necessary component to achieve effective competitiveness, and;

WHEREAS, the sales tax is one of the most stable sources of state revenue and provides
certainty for both states and taxpayers,

WHEREAS, federal legislation authorizing states to require all retailers whose sales to
consumers in those states exceed a minimum threshold to collect sales taxes has garnered support
from businesses and business groups large and small and organizations across the political
spectrum, and;

WHEREAS, such federal legislation would allow states to improve the collection of legally
owed sales taxes and thus provide flexibility to lower tax rates for all taxpayers;

NOW THEREFORE LET IT BE RESOLVED, ALEC urges Congress. to enact legislation,
consistent with ALEC Principles of Taxation, to authorize states, subject to the enactment of any
necessary state laws, to require all retailers whose sales to consumers in the state eéxceed a
minimum threshold to collect applicable sales taxes on sales in the state, and;

BEIT FURTHER RESOLVED, copies of this resolution shall be distributed'to all Governors
and members of the United States House of Representatives and United States Senate.
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TASK FORCE MEETING TENTATIVE AGENDA
FRIDAY, MAY 11, 2012

2:15pm-5:15pm — Task Force Meeting — Providence I1

Preliminary and Old Business

e  Welcome, Introductions, and Approval of the Minutes from the ALEC 2011 States and Nation
Policy Summit — Rep. Blair Thoreson of North Dakota

Presentations

o “The Wisconsin Telecommunications Modernization Act: One State’s Landmark
Communications Reforms” — Rep. Paul Farrow of Wisconsin

o  “Cloud Computing: The Cloud Imperative” — Aldona Valicenti of CGI, Inc.
“States and the Smart Grid Imperative” — Charles Davidson of New York Law School

e “The March 2012 iAWFUL.: the 10 worst Internet laws in America” — Steve DelBianco of

NetChoice

o “A partnership for public safety: Charlotte’s 4G LTE network” - Chuck Robinson, City of
Charlotte

Model Legislation

e Consideration of ModelLegislation Working Group Recommendations — Rep. Don Parsons of
Georgia and Kelly William Cobb of Digital Liberty

e Consideration of the Facilitating Business Rapid Response to State Declared Disaster Act of 2012
< TBD*

o Consideration of An Aet Relating to Biometric Information — Rep. Lora Hubbel of South Dakota?

Reports and New Business

e Report from the Joint Working Group on 215 Century Commerce and Taxation — John Nothdurft
of the Heartland Institute

e Report from the Task Force Principles Working Group — Sen. Joel Anderson of California

e Report from the Online Consumer Privacy Working Group — Bartlett Cleland of the Institute for
Policy Innovation

e Announcements — John Stephenson of ALEC

1 Dual Referral from Tax and Fiscal Policy Task Force
2 pual Referral from Public Safety and Elections Task Force
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ALEC’s 2011 States and Nation Policy Summit
Phoenix, AZ
Thursday, December 1, 2011
Meeting Draft Minutes

. WELCOME, INTRODUCTIONS, AND OLD BUISNESS

The meeting began at 2:30pm local time. Rep. Blair Thoreson of North Dakota and Bartlett
Cleland of the Institute for Policy Innovation, respectively the Task Force Public.and Private
Sector Chairs, opened the meeting by welcoming the 77 attendees. Task Force members and
guests present introduced themselves.

On a motion by Rep. Thoreson, the Task Force unanimously adopted minutes from its meeting
as part of the ALEC 2011 Annual Meeting in New Orleans.

[I. PRESENTATIONS (in chronological order)

To inaugurate the Task Force’s new “Spotlight on the States” series, Rep. Marilyn Avila of
North Carolina gave a presentation about her state’s tecent legislative battle over municipal
broadband networks. Rep. Terri Proud also co-presented with representatives from the Arizona
Department of Public Safety on recent cyberattacks against the state of Arizona.

Adam Thierer, Research Fellow with the Mercatus Center and Task Force advisor, was the
second to present on current trends in online consumer privacy. He also provided a brief update
on discussions at the consumer privacy'working grouprand efforts to revise the 2003 ALEC
Statement of Principles for Online Consumer Privacy:

The next to present-was Charles Davidson, Director of the Advanced Communications Law and
Policy Institute at New York Law School; who provided the Task Force with a brief overview of
regulatory modernization trends at the federal and state levels of government.

John Nothdurft of the Heartland Institute provided an update from the Joint Working Group on
21% Century Commerce and Taxation. Nothdurft, who serves as Private Sector Chair of the
Working Group, informed the Task Force that discussions continue about possible changes to
ALEC policy on taxes for online retail sales.

Then, the Task Force heard a presentation from Walter Hamilton of the International Biometrics
and Identification Association on current trends and issues in the uses of biometric technologies.

Steve DelBianco of NetChoice reported to the Task Force on current issues in Internet
governance, specifically recent proclamations from the ICANN meetings on “top level Internet
domains.”
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Lyndsay O’Herrick of Comcast and Mike Hiltner of Best Buy Stores presented on Connect-to-
Compete, a private sector initiative involving their respective companies and others to provide
low-cost broadband access, computer equipment, and training for low-income families. Rick
Cimerman of NCTA and Jim Wall of Microsoft also spoke about their involvement in the
program. Rep. Thoreson asked for a show of hands from private sector members involved in
efforts like Connect-to-Compete; most raised their hands.

Finally, Tom Giovanetti of the Institute for Policy Innovation provided a brief update on‘the
court case challenging the FCC’s net neutrality order.

Members posed questions to each of the presenters.

[1l. LEGISLATION

Rep. Calvin Hill of Georgia offered a motion to recommend to the ALEC Board of Directors. that
the Task Force change its name to the Communications and Technology Task Force. The metion
was seconded and the vote in favor was unanimous.

Rep. Thoreson announced his intention to withdraw his Resolution in Support of Federal Efforts
to Address Rogue Internet Sites that Sell Counterfeit Products and Facilitate.Digital Theft. Mr.
Cleland explained that the Resolution would be referred to a special working group comprised of
Executive Committees of the Task Forces with jurisdiction over the issue. The Executive
Committees were directed to report back to the Task Forces with their recommendations for a
model resolution. Diane Katz of the Heritage Foundation raised apoint of order regarding this
process. Task Force Director John Stephenson and Senior Director of Policy Michael Bowman
explained that such a process was allowed under ALEC rules. After Mr. Cleland ruled the point
of order improper, Ms. Katz appealed the.ruling of the:chair, The appeal failed.

Due to limitations on time, Kelly William Cobb of Americans for Tax Reform and Rep. Don
Parsons of Georgia.agreed to a request by the chairmen to postpone consideration of the Task
Force’s Model Legislation Review Working Group recommendations.

[V. NEW BUSINESS

Mr. Cleland announced the formation of a new working group to write a new universal statement
of communications policy principles for the Task Force to consider at a future meeting. Mr.
Stephenson reported on a Task Force effort to develop a model solution so that ALEC members
can access organization resources from smartphones and tablet PCs and a new policy index
modeled on “Rich States, Poor States.”

V. ADJOURN

The Task Force meeting adjourned at approximately 5:45pm on a motion by Rep. Thoreson that
was unanimously adopted.
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Life Line Telephone
Service Guidelines by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Concurrent
Resolution Creating a Special Joint Committee to Develop a Comprehensive
Telecommunications Plan for the States and to Make Recommendations Thereon to
the Legislature by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Utility Gross
Receipts Tax Act by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Emergency
Telephone Service Enabling Act by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Alternate
Certification for Distance Learning Instructors Act by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Resolution
Concerning Management of the National Spectrum by striking the following:
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MOTION

Rep. Don Parsons and Mr. Kelly William Cobb move to repeal the Resolution Urging
Congress to Open the Cable Industry to More Competition in the Marketplace by
striking the following:
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Facilitating Business Rapid Response to State Declared Disaster Act

Summary

An Act to amend the state public services law, state law and tax law in relation to thresholds for
establishing presence, residency or doing business in the state for out-of-state employees and
companies including affiliates of in-state companies that temporarily provide resources and
personnel in the state during a state of emergency declared by either the Governor or the
President of the United States.

Model Legislation

{Title, enacting clause, etc.}

Section 1. {Short Title.}

This Act may be cited as the “Facilitating Business Rapid Response to State Declared Disasters
Act of 2012”.

Section 2. {Findings.}
A. The Legislature finds that —

1. During times of storm, flood, fire, earthquake, hurricane or other disaster or
emergency, many companies,bring in resources and personnel from other states
throughout the U.S. on a temporary basis to expedite the often enormous and
overwhelming task of cleaning up, restoring and repairing damaged buildings, equipment
and property or even deploying or building new replacement facilities in the state.

2. This may involve the need for out-of-state companies, including out-of-state affiliates
of companies based in the state to bring in resources, property and/or personnel that
previously have had no connection to the state, to perform activity in the state including
but not limited to repairing, renovating, installing, building, rendering services or other
business activities and for which personnel may be located in the state for extended
periods of time to perform such activities.

3. During such time of operating in the state on a temporary basis solely for purposes of

helping the state recover from the disaster or emergency, these companies and individual
employees should not be burdened by any requirements for business and employee taxes
as a result of such activities in the state for a temporary period.

4. The state’s nexus and residency thresholds are intended for businesses and individuals
in the state as part of the conduct of regular business operations or who intend to reside in
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the state and should not be directed at companies and individuals coming into the state on
a temporary basis to provide help and assistance in response to a declared state disaster or
emergency.

5. To ensure that companies may focus on quick response to the needs of the state and its
citizens during a declared state disaster or emergency it is appropriate for the legislature
to deem that such activity for a reasonable period of time during and after the disaster or
emergency for repairing and restoration of the often devastating damage to property and
infrastructure in the state shall not establish presence, residency, nor doing business in the
state nor any other criteria for purposes of state and local taxes, licensing and regulatory
requirements.

Section 3. {Definitions.}

A. For purposes of this Act, the following terms shall have the following meanings:

1. “Registered Business in the State” (or “Registered Business’) means a business entity
that is currently registered to do business in the state.prior to the declared state disaster or
emergency.

2. “Out-of-State Business” means for purposes of this legislation.a business entity that
has no presence in the state and conducts ne business in the stateswhose services are
requested by a Registered Business or by astate.or local'govetnment for purposes of
performing Disaster or Emergency Related Work in the state. This shall also include a
business entity that is affiliated with'the Registered Business in the State solely through
common ownership. The “Out-of-State Business” has no registrations or tax filings or
nexus in the state prior.to'the declared state disaster or emergency.

3. “Out-of-State Employee” means for purposes of this legislation an employee of an
Out-of-State business who does not work in the state. “Disaster or Emergency Related
Work” means repairing, renovating, installing, building, rendering services or other
business activities that relate to infrastructure that has been damaged impaired or
destroyed by the Declared State Disaster or Emergency.

4. “Infrastructure” means for purposes of this legislation property and equipment owned
or used by communications networks, gas and electric distribution systems, water
pipelines, and public roads and bridges and related support facilities that services
multiple customers or citizens including but not limited to real and personal property
such as buildings, offices, lines, poles, pipes, structures and equipment.

5.. “Declared State Disaster or Emergency” means a disaster or emergency event for
which a Governor's State of Emergency Proclamation has been issued or for which a
Presidential Declaration of a Federal Major Disaster or Emergency has been issued.



69 6. “Disaster Period” means a period that begins within ten days of the first day of the

70 Governor’s Proclamation or the President’s Declaration (whichever occurs first) and that
71 extends for a period of sixty calendar days after the end of the declared disaster or
72 emergency period.

73 Section 4. {Obligations After Disaster Period.}

74  A. Business and employee status during disaster period.

75 1. An Out-of-State Business that conducts operations within the state for purposes of

76 performing work or services related to a Declared State Disaster or Emergency during the
77 Disaster Period shall not be considered to have established a level'of presence that would
78 require that business to register, file and remit state or local taxes or that would require
79 that business or its out of state employees to be subject to any state licensing or

80 registration requirements. This includes any and all state or local business licensing or

81 registration requirements or state and local taxes or fees such as unemployment

82 insurance, state or local occupational licensing fees and sales and use tax on.equipment
83 used or consumed during the disaster period, public service commission or secretary of
84 state licensing and regulatory requirements. Forpurposes,of any state or local tax on or
85 measured by, in whole or in part, net or gross income or receipts, alliactivity of the Out-
86 of-State Business that is conducted in thisistate pursuant to this<Actshall be disregarded
87 with respect to any filing requirements for such tax including the filing required for a

88 unitary or combined group for which the'‘Out-of-State Business may be a part.

89 2. Any Out-of-State Employee as defined herein shall not be considered to have

90 established residency or a presence in the state'that would require that person or that

91 person’s employer to file and pay income taxes. or to be subjected to income tax

92 withholdings-or to file and pay any other state or local tax or fee during the Disaster

93 Period. This includes any related state orlocal employer withholding and remittance

94 obligations.

95 B. Transaction taxes and fees.

96 I Out-of-State Businesses and Out-of-State Employees shall be required to pay
97 transaction taxes and fees including but not limited to fuel taxes or sales/use taxes on
98 materials or services subject to sales/use tax, hotel taxes, car rental taxes or fees that the
99 Out-of-State Affiliated Business or Out-of-State employee purchases for use or

100 consumption in the state during the Disaster Period, unless such taxes are otherwise

101 exempted during a Disaster Period.

102

103
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C. Business or employee activity after disaster period.

1. Any Out-of-State Business or Out-of-State employee that remains in the state after the
Disaster Period will become subject to the state’s normal standards for establishing
presence, residency or doing business in the state and will therefore become responsible
for any business or employee tax requirements that ensue.

Section 5. {Administration.}

A. Notification of out-of-state business during disaster period.

1. The Out-of-State Business that enters the state shall, upon request, provide to the
{Designated State Agency} a statement that it is in the state forpurposes of responding to
the disaster or emergency, which statement shall include the business’ name, state of
domicile, principal business address, federal tax identification number, date of entry, and
contact information.

2. A Registered Business in the State shall, upon request, provide the information
required in paragraph 1 of this section for any affiliate.that enters the state that is an Out-
of-State Business. The notification shall also include contact information for the
Registered Business in the State.

Notification of intent to remain in state.

1. An Out-of-State Business or an.employee that remains ifvthe state after the Disaster
Period shall complete state and local registration, licensing and filing requirements that
ensue as a result of establishing the requisite business presence or residency in the state
applicable under the existingrules.

Procedures.

1. The {Designated Agency} shall promulgate necessary regulations, develop and issue
forms or online processes to carry out these administrative procedures.

{Section 6.} Effective Date.

This Act'shall be effective immediately.
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DRAFT The Regulation and Use of Biometric Data Act
Summary

This Act protects an individual’s privacy and personal identification information by
providing specific guidance and regulations on how biometric identification data may be
collected, used, and stored. Though the use of biometric data can be necessary to ensure
proper identification in specific settings, it is imperative that this data neither be
mishandled nor misused.

Model Legislation
Section 1. {Definitions} The following definitions apply in this Act:

(A) "Biometric data" means fingerprints, handprints, voices, facial mapping, iris images,
retinal images, vein scans, hand geometry, or finger geometry.

(B) "Biometric information" means biometric data that is used in a biometric system.for
fingerprint recognition, hand geometry recognition, finger geometry recognition, voice
recognition, facial recognition, iris scans, retinal scans; or vein recognition:

(C) "Biometric system" means an automated system capable of:
(1) Capturing biometric data from an individual's biometric information;

(2) Extracting and processing the biometric data captured under of this
Subsection;

(3) Storing the biometric data extracted under-Subsection (2) of this Subsection;

(4) Comparing the biometric data extracted under Subsection (2) of this
Subsection with biometric data stored for the individual for use in future
recognition of the individual; and

(5) Determining how well the extracted and stored biometric data match when
compared under Subsection (4) of this Subsection, and indicating whether an
identification or verification of identity has been achieved,;

(D) "Collector" means a person who collects the biometric information of another
individual.

(E) "Contractor" means a person who contracts with a collector to store the biometric
information collected by the collector, and includes a person to whom the contractor sells
the contractor's business and transfers the biometric information.
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(F) "Facial mapping" means the use of digital technology to measure the features of an
individual's face.

(G) "Facial recognition" means the use of facial mapping for recognition purposes.

(H) "Finger geometry recognition" means the use of the shape and dimensions of one or
more fingers for recognition purposes.

() "Fingerprint recognition" means the use of the physical structure of an individual's
fingerprint for recognition purposes.

(J) "Governmental entity" means a state agency, a municipality, and an agency.of a
municipality; in this Subsection, "state agency" means an agency of the executive,
judicial, or legislative branch of state government.

(K) "Hand geometry recognition" means the use of the physical structure of an
individual's hand for recognition purposes.

(L) "Iris scan" means the use of an image of the physical structure of an individual's iris
for recognition purposes.

(M)"Retinal scan" means the use of the pattern of blood vessels in andndividual's eye for
recognition purposes.

(N) "Vein recognition" means the use of the veins in an individual's skin for recognition
purposes.

Section 2. {Biometric information-collection}

(A) A person maynot collect the biometric information of another individual unless the
person first;

(1) Notifies the individual in a clear manner that the biometric information is
being collected, the specific purpose for which the biometric information will be
used, and how long the biometric information will be kept; and

(2) Receives, in a written, electronic, or other form by which the consent can be
documented, the individual's full consent to the collection of the biometric
information, the specific purpose for which the biometric information will be
used, and how long the biometric information will be kept.

(B) Unless the individual's biometric information was needed for a specific authorized

law enforcement, security, or fraud prevention purpose, an individual may, at any time,
revoke or amend the individual's consent provided under Subsection (A) of this Section.

DRAFT The Regulation and Use of Biometric Data Act
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(C) Any collection of a digital photo image with a pixel count exceeding the following
perimeters is considered a biometric sample and accordingly is to be considered
biometric information. Where the width of the head is forty-nine (49) pixels or more of
resolution, which corresponds to a maximum full image width of eighty-five (85) pixels
or more of resolution, and an image height of one hundred six (106) pixels or more of
resolution

Section 3. {Disclosure of biometric information}

(A) A collector and a collector's contractor may not disclose, transfer, or distribute the
biometric information of another individual, except to a contractor or to a person to
authenticate the identity of the individual providing the biometric information.

(B) A disclosure, transfer, or distribution under Subsection (A) of this section may only
be made for the original purpose for which the information was collected.

Section 4. {Sale of biometric information}

(A) A person may not sell biometric information, exceptthat a contractor may sell the
contractor's business to another person and transfer the biometric information to the
buyer.

Section 5. {Alternate identification}

(A) If a person who administers an occupational examinationirequires an individual
taking the examination to provide biometrictinformation to the’person for the purpose of
identifying the individual taking the examination, the person may not require that the
individual provide the biometric information if the'individual provides the person with a
valid state issued identification card including but not limited to a state driver’s license or
a valid federal identification card including butnot limited to a U.S. passport to the
person administering the eecupational examination.

(B) In this section, "occupational examination" includes an examination required for
admission to an institution of higher learning.

Section 6. {Disposal}

(A) When a collector no longer needs an individual's biometric information for the
collector's original purpose, or if an individual requests in writing that the individual's
biometric information be removed from all databases or other storage systems and be
permanently destroyed, the collector and the collector's contractor, if any, shall, within
120 days and unless prohibited by other law, a regulation, or a court order, remove the
individual's biometric information from all databases and storage systems and destroy the
biometric information.

DRAFT The Regulation and Use of Biometric Data Act
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(B) Within 30 days after determining that the collector no longer needs an individual's
biometric information for the collector's original purpose or that the individual has
requested the removal and destruction, the collector shall notify the collector's contractor,
if any, that the collector is to remove the individual's biometric information from all
databases and storage systems and destroy the biometric information.

Section 7. {Use of biometric information}

(A) A collector may not use biometric information for marketing purposes or for general
surveillance purposes, but a collector may use the biometric information for a specific
authorized security or fraud prevention purpose in addition to the specific purpose for
which the biometric information was collected.

Section 8. {Storage of biometric information}

(A) A collector and a contractor shall store an individual's biometri¢ information in a
secure manner, which may include encryption or another appropriate method, to ensure
that the identity of the individual who provided the biometric information is pretected.

Section 9. {Right of action}

(A) Except as provided in Subsection (B) of this Section, an individual may bring a civil
action against a person who knowingly violates,this Aet:” A person. who violates this Act
is liable to the individual for actual damages and apenalty of $5,000, except that, if the
violation resulted in profit or monetary gain tosthe person, thepenalty is $100,000.

(B) An action for damages, a penalty, or both may not.be.brought against the state, the
agencies of the state, or the officers oremployees of the state or the agencies of the state
for violations of this Act orforothet claims arising under this Act.

Section 10. {Exemptions}

(A)This Act does not apply to the collection, retention, analysis, disclosure, or
distribution of:

(1) Biometric information for a law enforcement purpose provided a search
warrant is issued for the purposes of the identification of perpetrators, or the
investigation of crimes, the identification of a reported missing person, the
identification of unidentified persons provided the unidentified person has
committed an offense or violation of law for which would a physical custody
arrest is required, or the identification of human remains; or

(2) Biometric information when authorized by a mandatory state or federal law.

(B) This Act does not apply to the retention of voices recorded for quality assurance
purposes.
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Section 11. {Severability clause}

Section 12. {Repealer clause}

Section 13. {Effective date}
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