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Adoption of the Common Law Act
 
Summary 

The Adoption of Common Law (Separation of Powers) Act clarifies that when legislatures adopted the common law of England 
and then delegated to the courts the power to develop that body of law in accord with the interests and public policy of the
state, the legislative intent was to provide the courts with laws of reference until and unless the Legislature enacted rules to
either complement or replace the common law. The Act reaffirms that, except for any causes of action that were specifically
granted constitutional protection at the time of statehood, the Legislature may alter or abrogate any pre-statehood or post-
statehood common law causes of action. (1)
 
Model Legislation 

Section 1. {Short Title} This Act shall be known and titled as the Adoption of Common Law Act. 
 
Section 2. {Legislative Intent} 
  
A. The Constitution of {Insert State} vests the Legislature with the sole authority to create laws in light of the public interest.
[Cite applicable provision of state's constitution.] The Constitution enabled courts to adjudicate cases by applying the laws
enacted by the Legislature to the facts of those cases. [Cite applicable provision of state's constitution.] 
 
B. After the Constitution of [name of state] was adopted, the Legislatur enacted[applicable code section] to provide the courts
of [name of state]with the authority to refer to the common law in adjudicating cases. The common law consisted of case
holdings rendered by English courts prior to the Revolution of 1776 or by the [colonial or territorial] courts before the
Legislature was empowered to create the laws of the state or common law principles existing at the time a territory became a
state].  The purpose of [applicable code section] was to permit the courts to continue to apply the common law that was in
existence at the time of statehood and develop it in the interest of the public policy of the state unless it was abrogated or
altered by the Legislature. (2)
 
Section 3. {Effect on Pending Action} 
 
An action or proceeding commenced before this Act takes effect is not affected by this Act but all actions or proceedings
commenced after that date shall conform to this Act. (3)
 
Section 4. {Effective Date} 
 
 
Endnotes 
 
(1.) From the time of the country's inception, state legislatures have abrogated common law causes of action and enacted
statutes where the common law no longer adequately addressed certain areas of law.  Notwithstanding the holdings of some
courts that legislatures cannot abrogate pre-statehood causes of action, many legislatures have successfully abrogated
common law causes of action. For example, thirty-four states, two territories and the District of Columbia abrogated the
majority of the common law applicable to contracts for the sale of goods when they enacted the Uniform Negoitable
Instruments law which was promulgated by the National Conference of Commissioners in 1896.  Similarly, six states and one
territor further eroded the common law applicable to the sale of goods by passing the Uniform Sales Act promulgated in 1906. 
 
(2.) By passing the Uniform Negotiable Instruments law and the Uniform Sales Act, the state legislatures effectively repealed
the landmark commercial case decided by Lord Mansfield, one of England's leading commercial judges.  Thus, state legislatures
which repeal a common law cause of action are continuing a practice followed by many state legislatures from the earliest days
of the country's independence.
 
(3.) States that choose to abrogate all post-statehood common law causes of action may want to include a provision
establishing a study commission. The commission will study which post-statehood common law causes of action are affected by
the amendment and make recommendations to the Legislature regarding those causes of action that the commission suggests
be reincorporated into the state's law by statute.  This commission may permit a more thorough understanding of which
causes of action are being abrogated, thus foreclosing concerns that might be raised by some. States that choose this option
may want to insert the following paragraph in the Act: 
 
"Section 4. {Study Commission} The Legislature shall appoint a Commission to study which post-statehood common law
causes of action are abrogated by this amendment and to make recommendations to the Legislature regarding those causes of
action which the commission believes should be reincorporated in the {Insert State} law by way of statute." 
 
Historically, legislatures have had the right and duty to create and enact laws without any improper interference from the
courts. The  United States Constitution and state constitutions vest authority in the legislatures to make public policy because
the legislative process involves public hearings at whic all views are presented and debated. In contrast, courts only review the
narrow arguments of the private parties before the court, which are necessarily restricted to the interests of those parties. 
Legislatures, not courts, are the appropriate forum for developing laws which  involve broad policy issues, such as the creation
of new legal causes of action.
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